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In the Court of Appeals of the District of Columbia. 


No. 2384. 

Cuno H. Rudolph et al., Commissioners, fcc., Appellants, 

vs. 

E. I. Creamer. 


a Supreme Court of the District of Columbia. 

At Law. No. 53938. 

E. I. Creamer, Petitioner, 
vs. 

Cuno II. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Petition for Writ of Certiorari. 

Filed September 14, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53938. 

E. I. Creamer, Petitioner, 
vs. 

Cuno II. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia, Defendants. 

To the Honorable Justices of the Supreme Court of the District 
of Columbia, your petitioner respectively represents as follows: 

1. Petitioner is a citizen of the United States and a resident of 
the District of Columbia. 

2. Defendants are citizens of the United States, residents of the 

1—2384a 
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District of Columbia and sued as the Commissioners of the District 
of Columbia as hereinafter set forth. 

3. Heretofore, to-wit, on or about the 16th day of August, A. D., 

1905, petitioner was appointed a Private of the Metropolitan Police 
Force of the District of Columbia and has been engaged in the dis¬ 
charge of the duties of a private of said Metropolitan Police Force 
in said District of Columbia since the said 16th day of August, 
A. I). 1905, up to midnight of the 12tli day of September, A. D. 
1911.’ 

4. Petitioner further says that subsequent to said last men- 

2 tioned time and upon the 3rd day of August, A. D., 1911, 
in accordance with the Act of Congress approved June 8, 

1906, which Act amends Section 1 of the Act entitled, “An Act re¬ 
lating to the Metropolitan Police Force of the District of Columbia,” 
approved February 28th, 1901, which reads inter alia as follows: 

“That no person shall be removed from said Police Force except 
upon written charges preferred against him in the name of the 
Major and Superintendent of said Police Force to the Trial Board 
or Boards hereinafter provided for and after an opportunity shall 
have been afforded him of being heard in his defense.” 

and in accordance with other statutes governing such cases in con¬ 
nection with the Metropolitan Police Force of the District of Colum¬ 
bia, charges were preferred against said petitioner with specifications 
as follows: 

“Charge 1. Failing to constantly patrol his beat in violation of 
Section 235 of the Manual governing the Metropolitan Police Force. 

Specification 1. In this, that lie, the said E. I. Creamer, on or 
about the twenty-eight- day of July, 1911, between the hours of 
7,19 and 7.25 o'clock P. M., did fail and neglect to constantly patrol 
his beat. 

Charge II. Entering a building not in the immediate performance 
of his duty, in violation of Section 236 of the Manual governing 
the Metropolitan Police Force. 

3 Specification I. In this, that the Private aforesaid on the 
date and between the hours aforesaid, did enter premises No. 

6 Hillyer Place, Northwest, not in the immediate performance of 
his duty. 

Charge III. Smoking in uniform and while on active duty, in 
violation of paragraph 4 of Section 49 of the Manual governing the 
Metropolitan Police Force. 

Specification I. That the Private aforesaid and on the date and 
at or about the time aforesaid was smoking a cigarette. 

Charge IV. Failing to obey the orders of his superior officers, in 
violation of Section 142 of the Manual governing the Metropolitan 
Police Force. 

Specification I. That the Private aforesaid on the date and at or 
about the hour aforesaid, when directed by his superior officer, 
Sergeant T. R. Bean, to inform him as to the nature of his business 
in the premises aforesaid, did refuse to do so. 

Specification 2. That the Private aforesaid on the date aforesaid 
and at or about the hour of 7.52 P. M., when directed by his su- 
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perior officer, Acting Lieutenant J. Ii. Lutton, to inform him as to 
the nature of his business in the premises aforesaid, did refuse to do 
so. 

This while on duty in the District of Columbia. Peti- 

4 tioner was required to appear and answer such charges and 

specifications in accordance with law before the Trial 

Board designated for such purposes by the Commissioners of the 
District of Columbia, upon the 7th day of August, A. D., 1911. 

5. That after the receipt of the formal notice of accusation against 
him, petitioner employed as his counsel Wilton J. Lambert and 
Rudolph II. Yeatman, and on the 21st day of August, A. D., 1911, 
being the date set for the hearing of said charges, the original hear¬ 
ing having been postponed until that time, petitioner repaired to the 
Police Trial Board for the purpose of defending himself against the 
charges hereinbefore set forth. 

6. In pursuance of the Acts of Congress investing them with 
authority to pass rules and regulations relating to trials and mem¬ 
bers of the Police Force, the said defendant Commissioners did pass 
the following regulation which was in force at the time of the 
passage of the Act of June 8, 1906, and which it is claimed by the 
Commissioners in the case of Cuno IT. Rudolph et ah, appellants, 
vs. The United States on the relation of Joseph L. Gillott now T pend¬ 
ing in the Court of Appeals of the District of Columbia, No. 2328, 
Special Calendar No. 15, was brought forward by the Act of Con¬ 
gress of June 8th, 1900, by a provision therein to the effect that the 
rules and regulations of the said Metropolitan Police Force hereto¬ 
fore promulgated and in force shall remain in force until changed, 

altered, amended or abolished bv the defendants: 

5 “Examinations and trials of members of the Metropolitan 

Police Force for violation of the rules and regulations govern¬ 
ing the same, except for minor infractions of discipline, which may 
be passed upon and determined by the Major and Superintendent, 
he to determine what are minor cases, or captain or lieutenant desig¬ 
nated by the Major and Superintendent, shall be held by a trial 
board to consist of an assistant corporation counsel, a captain and a 
lieutenant of police, to be designated by the Commissioners, which 
trial board shall adopt rules for its government as it may deem 
just and expedient.” 

7. Petitioner further says that at the time aforesaid when he and 
his attorneys attended for the trial of the charges preferred against 
him as aforesaid, the Trial Board that then proceeded to try him 
and render the findings hereinafter referred to did not consist of an 
assistant corporation counsel, a captain and lieutenant of the police 
as provided in the regulations passed by the Commissioners of the 
District of Columbia, but consisted of three members of the Metro¬ 
politan Police Force; that petitioner knows of no change in the 
afore-quoted regulation that has been made by the Commissioners 
and refers to the solemn declaration of the said Commissioners in 
their brief in the case in the Court of Appeals of the District of 
Columbia supra to the effect that the afore-mentioned regulation 
w r as still in force. 
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8. Petitioner further saws that the afore-mentioned Trial 

6 Board constituted as aforesaid, proceeded to attempt to try 
him upon the charges hereinbefore set forth at the time here¬ 
inbefore mentioned, and thereafter on. to-wit, the 24th day of Au¬ 
gust, A. D., 1911, found him not guilty of charges numbered one, 
two and three and guilty of charge four, and sentenced him to be 
dismissed from the Metropolitan Police Force, the findings and 
sentence of the said alleged Trial Board being as follows: 

‘‘Of the first, second and third charges of the specifications: not 
guilty, and the same are hereby dismissed. 

Of the fourth charge in specifications: guilty, and the sentence 
of the Board is that this officer he removed from the police force.” 

9. Petitioner further says that thereafter and within the time pre¬ 
scribed by law and on. to-wit. the 28th day of August, A. D., 1911, 
his counsel, Wilton J. Lambert, acting for and on behalf of him, 
noted an appeal to the defendants, the Commissioners of the Dis¬ 
trict of Columbia, from the finding of the Trial Board, finding him 
guilty of the charge of failing to obey the orders of his superior 
officers in violation of Section 142 of the Manual governing the 
Metropolitan Police Force, and requested an oral hearing of said 
charge, in pursuance of the said Act approved June 8th, 1906, here¬ 
inbefore referred to; that on the 12th day of September, A. D., 1911, 
the petitioner with his counsel proceeded to the Municipal Building 
to argue the appeal taken as aforesaid in pursuance of the 

7 following notice: 

“August 30, 1911.. 

Mr. Wilton J. Lambert, 410 5th St.. N. W., Washington, D. C. 

Dear Sir: The Commissioners of the District of Columbia direct 
to me to state with respect to your appeal from the decision of the 
Trial Board in the case of E. I. Creamer, and request for an oral 
hearing, that they will give you the hearing on the morning of the 
12th proximo, immediately after another hearing which has been 
set on that date at ten o’clock a. m. 

Verv respect full v, 

W. TINDALL, 

Secretary Board of Commissioners 

of the District of Columbia” 

That when petitioner and his counsel arrived there, they were 
directed to proceed with the hearing of the appeal, notwithstanding 
the fact that at said time there was not in attendance on said hearing 
nor present, the three Commissioners made defendants herein, there 
being present only the defendants, Cuno H. Budolph and William 
V. Judson, the defendant. John A. Johnston, for some reason un¬ 
known to the petitioner being absent. Petitioner further respect¬ 
fully submits that the said defendants, Rudolph and Judson, pro¬ 
ceeded to hear the appeal notwithstanding the absence of the de¬ 
fendant, Johnston, and within a very few minutes thereafter de¬ 
cided that case and made the following order: 
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8 “September 80, 1911. 

Ordered: 


That, after full and careful consideration of the testimony in 
the case and of the oral arguments presented this date to the Board 
of Commissioners by the accused and his attorney, the Board of 
Commissioners confirm the finding and sentence of the Police Trial 
Board in the case of Private E. I. Creamer of the Metropolitan Police 
Department. D. C., charged with failing to constantly patrol his beat, 
in violation of Section 285 of the Manual governing the Metropol¬ 
itan Police Force; entering a building not in the immediate per¬ 
formance of his duty, in violation of said Manual; smoking in uni¬ 
form and while on active duty, in violation of said Manual; and 
failing to obey the orders of his superior officers in violation of 
said Manual; the removal of said Private E. T. Creamer from the 
Metropolitan Police Force, D. C., to take effect at midnight Sep¬ 
tember 12th, 1911. 

Official copy furnished Private E. I. Creamer. 

By order: 


WILLIAM TINDALL, 

Secretary. 


10. Petitioner further says that the action of the said Trial Board 
and the defendants was null and void because the said Trial Board 
was not legally constituted in accordance with the provisions of the 
law; that the said action of the Trial Board and the defendants 

was further null and void, erroneous and of no effect because 
9 it attempted to convict petitioner of a charge of violating 
Section 142 of the Manual governing the Metropolitan Police 
Force which section relates exclusively to Lieutenants of the Metro¬ 
politan Police Force and does not in any way, shape or form relate 
to or affect Privates, said section reading as follows: 

“They must promptly obey the orders of their superior officers and 
set a good example in sobriety, discretion, skill, industry and neat¬ 
ness of attire and equipments; and shall carefully study and fully 
understand the rules and regulations of the department.’’ 

That the order of the Commissioners attempting to approve the 
findings of the Trial Board is erroneous, null and void and of no 
effect and rendered without jurisdiction for the reason that it at¬ 
tempts to find him guilty of the first three charges preferred against 
him, on which charges he was acquitted by the Trial Board and the 
said Commissioners being expressly prohibited by the Act of Con¬ 
gress aforesaid from reviewing or attempting to enlarge the extent 
of the punishment imposed upon the petitioner by the Trial Board. 
That said order of the Commissioners is further null and void and 
of no effect for the reason that the matter represents the action of the 
two Commissioners referred to who had no jurisdiction to hear this 
appeal and render such an order. 

11. Petitioner further says that the facts out of which the charges 
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aforesaid arose are substantially as follows: On July 28th, 

10 1911. while patrolling his beat, he was called into the garage 
of a Mr. Gale by Mr. Gale’s chauffeur who lived in the second 

story of said garage and was informed by said chauffeur that he, 
the chauffeur, intended to leave the city for several days and as 
there was from eighteen to twenty thousand dollars worth of per¬ 
sonal property in the garage and no one would be there to watch it, 
he was requested by said chauffeur to keep a particular watch over 
the said garage during his absence and to inform the other police¬ 
men on the beat; that while inspecting the locks in the premises at 
the request of the said chauffeur, a Sergeant Bean appeared on the 
scene and ordered him out of the garage; that when he reached the 
outside of the said garage, the said Sergeant proceeded to demand 
of him an explanation of his presence in there; he thereupon told 
the said Sergeant that he was in there on police duty, but this 
petitioner knew he would be brought upon charges before a Trial 
Board as a result of being found in said garage whether or not he 
made an explanation, and further mistrusting the said Sergeant 
who had manipulated a statement made by the petitioner in a 
former case so as not to show the true statement made by petitioner, 
he refused to further explain to the said Sergeant, informing him 
that he would make his statement before the Trial Board. Shortly 
thereafter, the Acting Lieutenant of the Precinct made the same de¬ 
mand upon the petitioner and petitioner made the same refusal in 
the same manner that he refused to make anv further statement to 
the Sergeant. On these facts, the Trial Board found him 

11 not guilty of failing to patrol his beat during the time he 
was in said garage, not guilty of entering the building not 

in the immediate performance of his duty, not guilty of smoking 
while in uniform and on active duty, but guilty of failing to obey 
the orders of his superior officers in accordance with the section of 
the Manual that does not in anv wav relate to Privates of the 

t, l 

Police Force. 

12. Petitioner further says that it is his constitutional right to 
refuse to make a statement when he is presented with a situation 
wherein it would result in his being brought before a Trial Board 
and accused of misconduct; that such right had been availed of by 
other members of the Police Force as shown by the testimony 
of the Acting Lieutenant before the Trial Board to the 
effect that the idea was prevalent among other members 
of the force that when they are taken in such situations they 
may refuse to make an explanation and wait for their trial by 
a Trial Board; that his refusal so to make a statement does not con¬ 
stitute a violation of the said Section 142 of the Manual as was 
well known to the Trial Board and the said Commissioners, but 
that his conduct independent of said section does not amount to a 
disobedience of the order of a superior officer or such conduct as to 
warrant his dismissal from the Police Force. 

13. Petitioner further says that the fact that Section 142 applies 
exclusively to Lieutenants of the police was specifically brought to 
the attention of the Commissioners and in response thereto, one of 
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the two Commissioners sitting, stated that the hearing before the 
Trial Board was in the nature of a court-martial and that a 

12 man could be found guilty of misconduct other than that 
alleged in any charge that may be preferred against him, 

notwithstanding the fact that the law provides that no officer shall 
be dismissed from the Police Force without a trial upon charges 
preferred against him. Petitioner further says that the Commis¬ 
sioners deliberately availed themselves of their power to disregard 
entirely the facts of this ca<e and the legal proposition involved 
therein and their want of jurisdiction and within a few minutes 
after their hearing came to the conclusions set forth in their order 
hereinbefore referred to. 

Wherefore, the premises considered, your petitioner prays: 

1. That the United States writ of certiorari may issue compelling 
the said Commissioners acting as the municipal head of the District 
of Columbia, to certify to this Court a copy of each and every record 
in their custody relating in any manner to the charges against this 
petitioner above referred to, and to the alleged trial before said 
Trial Board, and to the findings of said Commissioners, or that in 
any manner may pertain to said case. 

2. That upon the coming in of said return, said alleged findings 
of said Trial Board and all action in connection therewith by the said 
Commissioners, may be quashed and annulled by the judgment of 
this Court, and respondents may be directed to cancel or set aside all 
proceedings undertaken to be had thereon. 

3. And for such other and further relief as the nature of 

13 this case may require. 

E. I. CREAMER. 

WILTON J. LAMBERT, 

RUDOLPH H. YEATMAN, 

Attorneys for Petitioner. 

District of Columbia, ss : 

I, E. I. Creamer, being first duly sworn on oath depose and say 
that I have read over the foregoing petition by me subscribed and 
that I know the contents there-; that the matters and facts therein 
stated of my personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

E. I. CREAMER. 

Subscribed and sworn to before me this 13th dav of September, 
A. D. 1911. 

[seal.] CHARLES R. BURHANS, 

Notary Public, D. C. 

(Endorsed.) 

Let the writ of certiorari issue as herein prayed. 

ASHFLY M. GCRJLD, Justice. 
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14 Writ of Certiorari. 

Filed September 14, 1911. 

******* 

You, Cuno H. Kudolph, John A. Johnston and William \ . Jud- 
son acting as municipal head of the District of Columbia, are hereby 
commanded to forthwith certify to this Court a copy of every record 
in your custody and under your control relating in any manner to 
charges and specifications set for hearing August 21st, 1911, before 
the Trial Board of the Metropolitan Police Department of the District 
of Columbia, against Private E. 1. Creamer, and all records of trials 
or alleged trials or hearings and findings of any kind had thereon 
or that in any manner may appertain thereto. 

W itness the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 14th day of September, A. D. 1911. 

[seal.] J. K. YOUNG, Clerk. 

By II. BINGHAM, 

Assistant Clerk. 


Marshal's Return. 

Served copy of within writ on Cuno II. Kudolph and W illiam V. 
Judson Sept. 14, 1911; John A. Johnston, Sept. 29, 1911. 

AULICK PALMER, Marshal. 

15 Answer to Petition and Return to the U rit of Certiorari. 

Filed October 18, 1911. 

******* 

The Commissioners of the District of Columbia, the defendants 
herein, for answer to the petition tiled, and return to the writ of cer¬ 
tiorari issued, herein, respectfully show as follows: 

1-5. They admit the allegations of Paragraphs 1 to 5 inclusive 
of the petition. 

6 and 7. Defendants admit that the regulation of the Police Man¬ 
ual set forth in Paragraph 6 of the petition had been promulgated by 
the Commissioners of the District of Columbia, and was in force at 
the time of the passage of the Act of June 8, 1906, referred to in said 
Paragraph, but defendants say that thereafter under the authority 
of the said Act and according to its provisions, the following several 
orders relating to the composition of the Police Trial Board were 
passed. 

‘‘January 14, 1907. 

Ordered: 

That, in accordance with Paragraph 5 of an Act of Congress enti¬ 
tled “An Act to amend Section 1 of an Act entitled ‘An Act relating 
to the Metropolitan Police of the District of Columbia,’ approved 
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Feb. 28, 1911,” approved June 8, 1906, authorizing the Commission¬ 
ers of the District of Columbia to create a Police Trial Board, 
16 Inspector John A. Swindells, Captain H. B. Elliott and Lieu¬ 
tenant W. F. Falvey are hereby designated to compose such 
board to hear all trial cases in the Metropolitan Police Force and that 
the Corporation Counsel shall designate an assistant corporation coun¬ 
sel who shall he present to protect the interests of the District m cases 
where opposing counsel appears. 

The orders of July 19, 1906, and November 10, 1906, and all other 
orders inconsistent herewith are hereby revoked/' 


“May 1, 1909. 

Ordered: 

That Inspector Francis E. Cross of the Metropolitan Police De¬ 
partment is hereby designated as Chairman of the Trial Board of the 
Metropolitan Police Department, D. C., Vice Inspector John A. 
Swindells, retired; to take effect on and after May 1, 1909/’ 

“January 14, 1911. 

Ordered: 

That Captain G. II. Williams and II. B. Elliott are hereby relieved 
of further duties as members of the Police Trial Board of the Metro¬ 
politan Police, D. C., and Captain Michael Byrnes and Lieutenant J. 
A. Duvall, of the Metropolitan Police Department, D. C., are hereby 
appointed members of said Police Trial Board, vice Williams and 
Elliott, relieved ; to take effect on and after Januarv 17, 1911.” 

17 whereby the composition of said Board was changed from time 
to time. That the Board which heard the charges against 
the petitioner was legally and properly constituted, under the author¬ 
ity of the aforesaid Act of Congress, approved June 8, 1906. The 
defendants say that tne aforesaid regulations repealed the provision 
of the Manual set forth in said paragraph 6 whereby it was ordered 
that the Poliee Trial Board should consist of an assistant corporation 
counsel, a captain and a lieutenant. Defendants further say that the 
petitioner herein appeared before the said Trial Board to answer the 
charges preferred against him, pleaded to said charges, and submitted 
to the jurisdiction of said Board. The petitioner also appealed from 
the finding of said Board to the Commissioners of the District of Co¬ 
lumbia without protesting its jurisdiction, and by thus appearing 
and appealing is estopped from disputing the jurisdicton of the said 
Trial Board, and is concluded bv its finding. 

8. Defendants admit the allegations of Paragraph 8. 

9;. Defendants admit that the petitioner herein appealed from the 
finding of the Trial Board, and was accorded a hearing on said ap¬ 
peal by the Commissioners of the District of Columbia. Defendants 
admit that the Board of Commissioners before whom said appeal 
was heard was composed of Commissioners Cuno H. Rudolph and 
William V. Judson and say that said Board so composed was legally 
constituted. Defendants further say that the petitioner appeared 
before said Board without protesting its jurisdiction to hear said 
2—2384a 
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appeal and is estopped from disputing the same thereafter. 

18 Defendants further admit that the order set forth in Para¬ 
graph 9 is a correct copy of the order passed by the said 

Board of Commissioners, disposing of the appeal of the petitioner. 

10. Defendants say that the averments of Paragraph 10 consist of 
matters of law which it is not incumbent upon them to answer. They 
further say that the petitioner was specifically informed of the precise 
nature of the charges preferred against him; that he appeared before 
the said Board and pleaded to said charges; that he was given a full 
and fair hearing on the said charges, as will appear from the record 
which is annexed; and that the finding of the said Trial Board and 
the sentence thereof, pronounced upon said finding, is in accordance 
with law and the provisions of the Police Manual. They deny that 
the order of the Commissioners upon the appeal of the petitioner 
finds him guilty of any charge of which he was acquitted by the 
Trial Board. They say that the order of the said Commissioners 
affirmed the finding and sentence of the Trial Board. 

11. For answer to Paragraph 11 these defendants refer to the rec¬ 
ord hereto annexed. 

12. Defendants say that it is not incumbent upon them to answer 
the averments of Paragraph 12, the same involving matters of law. 

i , ^ ^ ? tlie 1 e^*—,a 1 conclusions therein stated. 

13. Answering paragraph 13 of said petition these defendants sav 
that they gave the petitioner a full and fair hearing, as will appear 

from the record hereto annexed. 

19 And for return to the writ of certiorari defendants file 
herewith as a part hereof, marked Keturn No. 2, copies of rec¬ 
ord in its possession pertaining to the charges against the petitioner 
herein consisting of: 

1. The charge and specifications. 

2. Report of the hearing, before the Trial Board. 

3. Finding and sentence of Board. 

4. Appeal to Commissioners. 

5. Report of proceedings before the Commissioners. 

6. Order of Commissioners, affirming finding and sentence of 
Trial Board. 


District of Columbia, ss: 


Cuno II. Rudolph. John A. Johnston and William V. Judson being 
duly sworn, say they are the Commissioners for the District of Co¬ 
lumbia and have read the aforegoing answer by them subscribed and 
know the contents thereof; that the matters and things therein stated 
on their personal knowledge are true, and those stated on information 
and belief they believe to be true. 


E. 


H. THOMAS, 


CUNO II. RUDOLPH. 
JOHN A. JOHNSTON. 
W. V. JUDSON. 


Attorney for the Commissioners of the 

District of Columbia. 
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Subscribed and sworn to before me this eighteenth day of October, 
A. D. 1911. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 


20 Return No. 2. 

Filed October 18, 1911. 

Department of the Metropolitan Police. 

Washington, D. C., August 3, 1911. 

To the Police Trial Board of the District of Columbia: 

I hereby charge E. I. Creamer, a Private of Class Three in the 
Metropolitan Police Force, as follows: 

Charge I. Failing to constantly patrol his beat, in violation of sec¬ 
tion 235 of the Manual governing the Metropolitan Police Force. 

Specification 1. In this, That he, the said E. I. Creamer, on or 
about the twenty-eighth day of July, 1911, between the hours of 7 :19 
and 7:25 o’clock, p. m., did fail and neglect to constantly patrol his 
beat. 

Charge IT. Entering a building not in the immediate performance 
of his duty, in violation of section 236 of the Manual governing the 
Metropolitan Police Force. 

Specification 1. In this, That the Private aforesaid on the date and 
between the hours aforesaid, did enter premises No. 6 Hillyer Court, 
northwest, not in the immediate performance of his duty. 

Charge III. Smoking in uniform and while on active duty, in 
violation of paragraph 4 of section 49 of the Manual governing the 
Metropolitan Police Force. 

Specification 1. That the Private aforesaid on the date and at or 
about the time aforesaid was smoking a cigarette. 

21 Charge IV. Failing to obey the orders of his superior 
officers, in violation of section 142 of the Manual governing 

the Metropolitan Police Force. 

Specification 1. That the Private aforesaid on the date and at or 
about the hour aforesaid, when directed by his superior officer, 
Sergeant T. R. Bean, to inform him as to the nature of his business 
in the premises aforesaid, did refuse to do so. 

Specification 2. That the Private aforesaid on the date aforesaid 
and at or about the hour of 7 :52 o’clock, p. m., when directed by his 
superior officer, Acting Lieutenant J. H. Lutton, to inform him as 
to the nature of his business in the premises aforesaid, did refuse 
to do so. 

This while on duty in the District of Columbia on the complaint 
of Acting Lieutenant J. H. Lutton and Sergeant T. R. Bean. 

RICHARD SYLVESTER, 

Major and Superintendent of Police. 
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To Private E. I. Creamer, M. P. 

Sir: Take notice that the foregoing charges have been preferred 
against you and that vour trial upon said charges will take place 
before the Police Trial Board of the District of Columbia, in Police 
Court Building, in the City of Washington, in said District, on the 
seventh day of August, 1911, at 10;00 o’clock A. M., and you are 
hereby ordered to report to said Trial Board at the time and place 
stated to make answer thereto. 

RICHARD SYLVESTER, 

Major and Superintendent of Police. 

22 I admit due personal service of a copy of the above charges, 

specifications, and notice of trial, this 4 day of August 1911. 

E. I. CREAMER. 


Honorable Commissioners D. C. 

vs. 

Private E. T. Creamer. 


Before Francis E. Cross, Chairman; Michael Byrnes, Captain; J. A, 

Duvall. Lieutenant, Trial Board. 


Charges and Specifications. 

(As per original charges and specifications attached hereto.) 

Testimony Taken in the Case of Private E. I. Creamer Before the 

Trial Board . August 21 st, 1911. 

The charges were read by the Chairman. 

The defendant pleaded Not Guilty. 

Sergeant T. R. Bean, being sworn, testified as follows: 

Chairman : 

Q. State in your own way what caused you to file these charges: 
A. Friday evening, July 28th, 1 was walking through Ilillyer 
Court, at 7:19 between T and R. Florida Avenue and 21st 
23 Street, and I was passing along what is known as #6 Ilillyer 
Court, a private garage there and I heard the voice of Private 
Creamer upstairs, I waited there for about eight minutes and walked 
upstairs and just as I got to the top of the place looking west I saw 
Mr. Creamer just in the act of sitting down with a cigarette in his 
mouth, and he looked and saw me and stood right up, and he and 
I came out together, and went outside, and I asked him what he was 
doing in there, and he said he was in there on police business, and 
I asked him did he have to take his hat off and smoke a cigarette 
to attend to police duty, and he said no, and I asked what the police 
business was and he said “I will not tell you,” and I said to him “as 
a sergeant on this force I demand that you tell me what your business 
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was,” and lie said “I will not do it,” and that is as far as I had to 
say to him at that time. 

Q. Have a conversation with him since then about his acts? A. 
No sir. 

Q. Did he at that time deny smoking? A. He did not. 

Q. Did he admit it? A. No, when T said to him was it necessary 
for you to smoke a cigarette while attending to police duty he said 
no. 

Q. Do you know of any police duty he was attending to at this 
place? A. No sir. 

24 Q. Do you know whether he had been directed before leav¬ 

ing the station or after leaving the station to go to this place? 
A. I do not. 

Q, W as there any complaint read at roll call on that evening 
which would cause him to go to this garage? A. There was not. 

Q. Did he give any reason at all for being in there on that occa¬ 
sion or since then? A. He has not. 

Q. Did you walk with him any distance? A. Walked with him 
from there to the patrol box where I called for the Acting Lieu¬ 
tenant to come over there. 

Q. Did you remain with him? A. I did. 

Q. Did the Acting Lieutenant come there? A. He did. 

Q. Did you hear the Acting Lieutenant address him? A. I did. 

Q. What was it? A. T first told the Acting Lieutenant what I 
had seen of Mr. Creamer, the place I found him in and told him he 
stated to me he was there on police business and I would like to 
know what it was, the Acting Lieutenant then asked him the ques¬ 
tion if he was there on police duty and he said he was, and he said 
as Acting Lieutenant of this precinct I want to know what your 
business was, and he refused to tell him and then he said to him 


“Mr. Creamer T am going to ask you again were you in there 
25 on police duty?” and he said “I was,” and he said “I again 
ask you what your duty was,” and he still refused to tell him 
and I told him then to go and patrol his beat. 

Q. The Acting Lieutenant asked these questions? A. Yes sir. 

Q. Pie declined to tell the Acting Lieutenant? A. Yes sir. 

Q. In your presence? A. Yes sir. 

Q. Then you directed him to go and patrol his beat? A. Yes sir. 

Q. Did he do so? A. Started off, yes sir; he went west on R 
Street, and the Acting Lieutenant and T went that way, going around 
to this garage, and Creamer started to walk pretty fast and he said 
“he is going around to this garage.” and he said “you better 'go 
around with him.” 


Q. Do you know whether he heard that? A. He was five or six 
feet ahead of me, and I called him several times to stop, and when 
he turned in the alley at Florida Avenue I ran up to him and told 
him I did not want him to have any conversation with these men 
in the garage until the Acting Lieutenant came down and in the 
meantime this man who gave his name as Smith, and came out of 
the door of the garage with some man and he called him up to 
where we were, and just about the time the man got there the Acting 
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Lieutenant came there and Mr. Creamer said to this man 

26 “Smith this is no trial board, and you don’t have to make any 
statement,” and the man then refused to make a statement. 

Q. Did vou learn whether he had any business to call him back 
to this garage or not? A. No sir. 

Q. Did you ask him why he was going back to this garage? A. I 
did not. 

Q. Do you know whether the Acting Lieutenant asked him or 
not? A. No sir, did not have a chance to. 

Captain Byrnes: 

Q. IV as this man sober? A. Yes sir. 

Lieutenant Duvall : 

Q. Vou stated you directed Private Creamer not to have any con¬ 
versation with this man before the Lieutenant came up? A. I did. 

Q. Do you know whether lie heard you say that to him? A. 
V es. he had stopped then, I demanded of him to stop. 

Q. After that he called the man over to him and directed him not 
to make any statement to either you or Lieutenant Lutton, that this 
was not a trial board? A. Yes sir. 

27 Mr. Yeatmax: 

Q. Do you know whose garage this is? A. I do not. have heard 
the name, but do not remember it. 

Q. ITow many cars were in there at the time? A. I only saw 
one in there as I remember. 

Q. Where did you find Creamer upstairs or downstairs? A. Up¬ 
stairs. 

Q. What sort of quarters? A. I only went to the top of the 
stairs, I walked right to the door and he was over towards the west 
wall, and I went there and when I first saw him he was just in the 
act of sitting down. 

Q. How was he dressed? A. He had his hat off. 

Q. Uniform coat on? A. Yes sir. 

Q. You say your attention was directed to him by hearing his 
voice? A. Yes sir. 

Q. He would have to talk pretty loud for you to hear him? A. 
T do not know how loud he was talking. I recognized his voice 
Q. What was the condition of the weather? A. Clear. 

Q. Warm? A. Yes, I think it was warm, it was not cool I 
know. 

28 Q- M hen you saw him there of course you thought he was 
not properly performing his police dutv did vou not? A. I 

did. 

Q. V ou intended to prefer charges against him didn’t you? A. 
I found him with his hat off and a cigarette in his mouth. 

Q. You intended to prefer charges against him? A. It was my 
dutv to do it. 

Q. W hat did he do with the cigarette when you called him? A. 
I do not know what became of the cigarette. 

Q. Did you see him light the cigarette? A. I saw the smoke 
coming from his mouth. 
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Q. Do not know what he did with the cigarette? A. No. 

Q. This second time you followed Creamer he was on his beat? 
A. Yes sir. 

Lieutenant Duvall : 

Q. When you called to him you were satisfied he heard you? A. 
There was no question in my mind. 

Q. That was about eight o’clock? A. Yes sir. 

Chairman : 

Q. Walking faster than he usually walks in patrolling? 

29 A. Yes sir, I could not catch up with him, I had to run. 

Q. Does he ordinarily walk fast? A. No sir, he walks 

slow. 

Sergeant Lutton, being sworn testified as follows: 

Chairman : 

Q. Were you acting Lieutenant about the 28th of July, 1911? A. 
I was. 

Q. Did vou receive and respond to a call from Sergeant Bean? 
A. I did. 

O. State in vour own way as to what you found when vou went 
there and what conversation took place. A. I reached 20th and R 
about 7:52, and found Sergeant Bean and Officer Creamer there, 
Sergeant Bean told me that he had found Creamer in a stable, in a 
room, that he had his hat off and was smoking a cigarette and his 
baton was out of his hand, and as he said that Mr. Creamer raised his 
finger and said “hold on Sergeant, did not have my baton out of my 
hand,” and T asked Creamer if he had any excuse as to why he was 
in there and he told him he was in there on police business, and 
asked what it was and Creamer refused to tell him, and I then asked 
Creamer if it was true that he was in the place on police business, and 
he said he was, and I asked what the business was and he said “I will 
tell that to the trial board” then I reminded Creamer that as I was 
in charge of the precinct it was his duty to tell me of any 

30 police business that had taken him to the place, and if he was 
there for any other reason he did not have to make a state¬ 
ment and then I asked him again to tell me what police business 
had taken him there and he refused to answer, simply said he would 
tell it to the trial board. 

Q. Did you inform him you were Acting Lieutenant in charge of 
the precinct? A. Yes sir. 

Q. You really directed him to inform you what police business 
carried him to this garage or stable? A. Yes sir. 

Q. He declined to tell you? A. lie did. 

Q. By saying he would tell it at the trial board? A. Said he 
would not tell it then, that he would tell it to the trial board. 

Q. Do you think he recognized who you were? A. I had been 
acting Lieutenant several days at the time and called his attention 
to that fact then. 

Q. You have been a sergeant in that precinct for some time? A. 
Nearly two years. 
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Q. Yon have no reason to believe lie did not recognize you on this 
occasion have you? A. No sir. 

Q. Now after he left you he was directed to patrol his beat, what 
direction did he take? A. West west on R Street. 

31 Q. Rid you and Sergeant Bean go in that direction? A. 
We went together as far as 21st and turned down 21st, and 

the sergeant said he wanted to get back and see what the people there 
had to say; the sergeant called my attention to the fact that there 
was another way to the alley and I said he better take that and I 
would meet him. 

Q. You intended to interview this man at the garage? A. Yes 
sir, when I met the sergeant in the alley Creamer was there and 
called two colored men, and this colored man was there and he said 
to him “there is going to be charges against me, and these men are 
going to ask you questions, and don’t make any statement to them.” 

Q. Did you have any conversation with Private Creamer or this 
man as to his conduct? A. No, T did not. simply ordered him to gOi 
back on the street and patrol his beat, and he went. 

Q. Did you have any conversation then with these people at the 
garage? A. I did. 

O. Did thev inform vou as to whv Creamer had come in there? 

v_ i t 

A. They did not. 

Q. Have you had any conversation with Private Creamer since 
that day? A. No sir. 

Q. Has he given you any information relative to this charge since 
that time? A. No sir. 

32 Lieutenant Duvall: 

Q. When Sergeant Bean left you to go in the alley where was he 
in your sight then? A. Tie was. 

Q. Did you hear Sergeant Bean call to him? A. No sir. 

Mr. Yeatman: 

Q. When Sergeant Bean reported to you he had found Creamer 
in this garage smoking of course you investigated the charge before 
it was preferred against him did you not? A. Certainly. 

Q. Of course this, as you know, has been an investigation of 
charges against the officer, did Sergeant Bean tell you he had been 
in this garage with these colored men? A. Told me he had found 
him in a stable in the alley, did not say with colored men. 

Q. Did he tell you why he wanted to interview the colored men? 
A. Said he wanted to hear what statement thev had to make. 

Q. You understood a colored man was supposed to have been in 
there with him? A. Certainly, as I understood it the colored man 
had the place in charge. 

Q. You did not subpoena the colored man here as a witness to 
find out? A. No, he refused to make any statement to me. 

33 Lieutenant Duvall : 

Q. When you first met Private Creamer at 20th and R Street 
when you started to interview him had there been anything said to 
him by you or any other persons that there was going to be charges 
preferred? A. No sir. 
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Chairman : 

Q. How have you found Creamer on other occasions has he been 
subordinate? A. Yes sir. 

Q. Have you ever had occasion to speak to him of insubordina¬ 
tion? A. No sir. 

Q. You have been doing duty about two years in that precinct? 
A. Yes sir. 

Q. Can you conceive any particular idea as to why on this occa¬ 
sion he declined to give you the information, after you had ex¬ 
plained your position? A. Well, yes, I can conceive a reason, some 
of the men have an idea that they are not required to make any 
statement, -I explained to him then that if he was there for any other 
purpose than police business he could not be required to make a 
statement. 

Q. Do you mean to convey to this board that there are policemen 
around that when a commanding officer informs them he wants to 
know what police business they are there on they think they don’t 

have to make any reply? A. I have so understood that 

34 some of the men think that. 

Q. Have you had military training? A. Yes sir. 

Q. Would that be considered gross neglect or insubordination? 
A. It would. 

Lieutenant Duvall: 

Q. Were there any unreasonable demands or questions or requests 
made of Private Creamer on that occasion? A. No sir. 

Q. Everything was reasonable? A. Yes sir. 

Q. Along the line of police duty? A. Yes sir. 

Chairman : 

Q. In your presence was there any threat toward you? A. No 
sir. 

Q. Was there anything said that this matter would be investi¬ 
gated? A. No sir, the only intimation made by anyone was that it 
would be referred to the Board, and that was by Creamer himself. 

Q. That was when he spoke to the colored man? A. Yes, and 
when he said to me that he would tell it to the trial board. 

Q. He was acquainted with your position? A. Yes 

35 sir. 

Mr. Yeatman: 

Q. You knew that this matter would come before the Trial Board? 
A. I did not know, I knew it was the duty of the Sergeant to so re¬ 
port. 

Q. About his appearance, was there anything disordered? A. 
No sir. 

Q. He has been a good officer heretofore? A. You are asking 
my opinion? 

Q. Yes sir. A. My opinion is that he has not been. 


3—2384a 
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Sergeant Bean recalled. 

Lieutenant Duvall : 

Q. When you brought Private Creamer out of this garage, did 
you tell him anything about preferring charges. A. No sir, did not. 

Q. Give him any intimation that such would be done? A. No 
sir. 

Q. Did you make any threat at that time in regard to his de¬ 
meanor or conduct in reference to charges or reporting the matter? 
A. I did not sir. 

Q. IIow long have you been in that precinct? A. One 
year. 

36 Q. Done duty with Private Creamer? A. I have sir. 

Q. Has he on any other occasion acted insubordinate? A. 

No sir. 

Captain Byrnes: 

Q. What is his reputation as an officer? A. Not very good. 

Q. In what respect? A. I have had to report him before, always 
found him, but he is a hard man to find patrolling his beat. 

Q. How have you found him in regard to performing duty, obe¬ 
dient or indifferent? A. Indifferent. 

Q. Not very energetic? A. No sir he is not. 

Chairman : 

Q. Indifferent to orders or indifferent to performing duty? A. 
Indifferent about his duty, performing it. 

Charles J. Smith, being sworn, testified as follows: 

Mr. Ye atm an : 

Q. What is your employment? A. Chauffeur. 

Q. For Mr. Gale? A. Yes sir. 

Q. Do you know Officer Creamer? A. Only by seeing 

37 him passing through the alley. 

Q. He is charged with being in the garage on the 28th of 
July, about 7 :19 P. M., were you there? A. Yes sir, I called him in. 

Q. Tell the Board just what happened? A. On this day, July 
28th, about 7 :10 I called this officer in from upstairs, as I was going 
away and Mr. Gale was away, I called him to report to him to have 
somebody look out for this garage until Monday until after twelve 
o’clock, but I was up stairs and I had just washed the garage and 
had on a pair of knit slippers and he said “shall I come up?” and 
the Sergeant came up and got him. 

Q. How long had he been in there? A. Not over three or four 
minutes. 

Q. What do you have there? A. Automobiles, tires and every¬ 
thing pertaining to an automobile workshop, and all I have, my own 
furniture. 

Q. What is the value of the property you have there? A. In the 
neighborhood of twelve or fourteen thousand dollars, two thousand 
dollars of my own there. 
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Q. When you called on him, where was the officer? A. He was 
coming in the alley, called him from my kitchen wdndow. 

Q. He came up and was up there about three or four minutes? 

A Yes sir 

Q. Now ho is charged here with smoking a cigarette? A. No 
sir, he w T as not smoking it, that was mine, and as he was 

38 going out he taken it. 

Q. Had he lighted the cigarette? A. No sir, the cigarette 
was not lighted. 

Q. Smoke coming from his mouth when the sergeant appeared? 
A. No sir. 

Q. Did he have his uniform on at the time? A. All except his 
hat, just taken his hat off and put the report in his hat. 

Q.‘ Was he sitting down when the Sergeant came? A. No sir, 
coming right around the dining room table. 

Q. Was it warm weather? A. I guess it was, July 28th. 

Q. What did he do when you told him about this? A. He said 
“all right, T am going to report the fact to the station.” I was going 
away as I always like to spend a couple of days with my family in 
the country. 

Q. Was this Friday evening? A. Yes sir. 

Chairman: 

Q. How long have you known Private Creamer? A. Only since 
1 have been at this garage, one year. 

Q. You say on this occasion you called him in? A. Yes sir. 

Q. Coming through the alley? A. Yes sir. 

Q. He came up stairs? A. Yes sir. 

39 Q. Why did you call him up stairs? A. I had on a pair 
of slippers and the garage was wet from just being washed up. 

Q. You called him up because you had on slippers? A. Yes sir. 
Q. Didn’t you call him up stairs for some other purpose? A. No 
sir, I called him up there to make this report. 

Q. What report did you make to him? A. I said to him “as Mr. 
Gale is away from town and I want to go away tomorrow" morning 
and to please look after this garage, also tell the other officers on the 
beat to do the same until differently notified. 

Q. Did he take out a book and make a note of that? A. Yes sir. 
Q. What kind of a book? A. A little small book. 

Q. Was he sitting down in a chair w r hile writing this? A. No sir. 
Q. Where did he put his hat? A. Right on the side of the room 
near the dining room table. 

Q. Was there a chair close to him? A. No sir, he w-ent over at 
the dresser. 

Q. Had he been sitting dow y n there at all? A. No sir. 

Q. Had he been smoking at all? A. No sir. 

40 Q. Did he smoke at all in there? A. Not in there, no sir. 
Q. Did he light his cigarette in there or any other place? 

A. Did not light it in there, do not know what happened at the 
garage. 

Q. How long did you tell him you were going to be away from 
there? A. Until Monday. 
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Q. Does anybody else stable in this garage? A. No sir, pretty 
nearly all vacant. 

Q. Would anyone be there during the time you were away? A. 
Could not tell you whether they would be there or not. 

Q. Why did you ask this man to look out for the garage when 
there are several men there? A. There is nobody there but one 
man. 

Q. The place would not really ho vacant? A. There was nobody 
there for just these few days. 

Q. Don't other people stable there? A. Over on the other side 
of the alley. 

Q. I am asking about your stable? A. Nobody else stays there 
with me, I only have Mr. Gale’s stuff there. 

Q. Is there any one else who stables in this same place with you? 
A. No sir. 

41 Q. Does anybody else put an automobile in this stable? 
A. No sir. 

Q. How many automobiles stay in there? A. We have two. 

Q. You live up there? A. Yes, with my wife and one child, 

thev are in the countrv. 

« _ « 

Q. Did you see the Sergeant when he came through the alley? 
A. I did not. I saw the Sergeant when he came up stairs. 

Q. You saw him when he came up stairs? A. Yes sir. 

Q. When the Sergeant came to the door where was Creamer? A. 
Coming out behind the dining room table, getting his hat, he was 
not within two feet of a chair. 

Q. Have you made reports to Private Creamer on other occasions 
about anything? A. No sir. 

Q. Have you gone away on other occasions? A. No sir. 

Q. Never gone away? A. No sir. 

Q. Did you tell Private Creamer to report this fact to any other 
officer? A. Yes sir, on the beat. 

Q. What other officers? A. I do not know. I did not 

42 know his name until 1 heard the Sergeant call him. 

Q. When the Sergeant came there did you hear him speak 
to Creamer? A. Yes sir. 

Q. At the time the Sergeant spoke to Creamer, where was he? A. 
In the back part of the dining room, by the table, within two feet of 
a chair. 

Q. Where was his hat? A. Right .on the machine. 

Q. Had he had it in his hand? A. He picked it up off the ma¬ 
chine. 

Q. Had his hat in his hand when this sergeant came in? A. Yes 
sir. 

Q. Where was his stick? A. The stick was under his arm. 

Q. Are you sure he did not have the stick in his hand? A. Had 
it in his arm. 

Q. Where was Private Creamer when you first saw him? A. 
Coming in the alley, and I said “here is an officer.” 

Lieutenant Duvall: 

Q. You called him? A. Yes sir. 
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Q. IIow close to the garage did he come then? A. Came 

43 to the door. 

Q. W as it necessary to call him up in your apartment to 
tell him what you wanted to tell him? A. I could not say exactly 
necessary. 

Q. Inasmuch as you called him, when he came closer to the garage 
couldn’t you have told him that .just as well from the window? A. 
I suppose T could. 

Q. Couldn't you have done it? A. Yes sir I could. 

Q. Were you present when the Sergeant talked with Creamer 
afterwards? A. Yes sir. 

Q. What did Private Creamer do when he came in the alley with 
the Sergeant? A. The Sergeant called me over, and this sergeant 
said to me I don't want you to say anything, you keep your mouth,” 
and Private Creamer said ‘‘this is no trial board.” and I shut mv 

/ o 

mouth. 

Q. The Sergeant told you to say nothing, why did the Sergeant 
call you down there? A. The Sergeant did not call me first, this 
man called me and when T came this Sergeant said “don’t you open 
your mouth, have nothing to say,” and then this officer said “this 
is no trial board, you don't have to make a statement here,” and 
then this man goes on after the Lieutenant tells him to patrol his 
beat, and then the Lieutenant and this man catches me and came 
on down to my garage and said “don't you want to make a 

44 statement?" and I said T refused to make a statement, and 
the Lieutenant said “now Smith we are going to give you a 

second opportunity to make this report.” 

Q. Why did you refuse? A. Because this man had already told 
me in the first place not to open my mouth. 

Q. The sergeant told you that? A. Yes sir. 

Chairman : 

Q. Do you know the Sergeant? A. No sir. 

Q. Are you sure the Sergeant told you not to open your mouth? 
A. Yes sir. 

Q. Are you sure it was not Creamer? A. Creamer called me 
there. 

Q. Was the other sergeant present when Sergeant Bean told you 
not to open your mouth? A. No sir. he was just coming around 
the alley, had not got there. 

Mr. Yeatman: 

Q. Was there somebody else there at the garage? A. Yes sir a 
friend of mine. 

Q. Where was he? A. Upstairs with me. 

Q. You say he was not there? A. He was with me. 

45 Thomas D. Atkins, being sworn, testified as follows: 

Mr. Yeatman: 

Q. Who are you employed by? A. E. J. Stellwagen. 

Q. What are your duties? A. Coachman. 

Q. Were you in Mr. Gale’s garage with Mr. Smith over here when 
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Officer Creamer was there and the Sergeant appeared on the scene? 
A. Yes sir. 

Q. How did Officer Creamer come to get to the garage do you 
know? A. He came inside at the request of Smith. 

Q. What does Smith do? A. He is a chauffeur. 

Q. Did he call to him? A. Yes sir. 

Q. Where did he call from? A. From his window. 

Q. The Officer came in after that? A. Came in, yes sir. 

Q. Came into the room where you both were? A. Yes sir. 

Q. What did Smith tell him? A. Told him he was going away 
for a few days and wanted to see him to make arrangements for him 
to look out for the place. 

46 Q. What sort of a place was it? A. It is termed a garage 
now, it was an old stable. 

Q. What do they have in there, anything of value? A. Yes, a 
very fine automobile in there, and all the household affairs. 

Q. What did the officer do? A. Did not do anything particular, 
taken his hat off and laid it on the table, and he and Smith was 
talking, and ju>t at that time he walks across the floor and looked at 
some torn scraps on the table and picks up a cigarette and makes 
some remark to Smith and — says “go ahead and help yourself/’ 
and I was looking directly at him at that time, and just at that time 
I heard him say “how do you do Sergeant?” 

Q. How long was Creamer in there before the Sergeant came? 
A. Well, I did not time him, but I am quite sure he was not there 
as long as seven minutes. 

Q. Did Officer Creamer smoke that cigarette at any time? A. 
Not while I was there. 

Q. Andbody else smoking? A. 1 was. 

Q. Do you know what he did with that cigarette? A. As soon 
as he spoke to the Sergeant he laid the cigarette down and followed 
him out immediately. 

Q. You do not know what happened after that? A. No sir. 

47 Chairman : 

Q. Was Sergeant Bean in the alley? A. No sir. 

Q. When you heard Smith call to Creamer what did he say? A. 
Said come out of here I want to see you. 

Q. Did he call him by name? A. I just can’t recall. 

Q. Why is it you can’t recall, your memory seems pretty good 
about other things? A. Possibly so, but I don’t remember. 

Q. What did he say when he called? A. He said “hello there, 
come up here I want to see you.” 

Q. Loud? A. Not very loud, just loud enough for him to hear 
him. 

Q. Did you see the officer in the alley? A. I did not, because I 
was sitting in Smith’s dining room we had just gotten through eat¬ 
ing. 

Q. Officer Creamer came up then did he? A. He did. 

Q. Invited up stairs? A. He was. 

Q. What was the condition of the garage at that time? A. How? 
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Q. Was it clean or needed sweeping up? A. Needed 

48 sweeping up, Smith had been cleaning up his tires. 

Q. Did anybody have a hose using it at that time? A. 
No sir, not in that place. 

Q. You did not see a hose in that place? A. Yes sir. 

Q. Was anybody using the hose? A. Not at that time. 

Q. Had somebody been using the hose then? A. No sir, I met 
Smith on the street and went up with him, we being friends he in¬ 
vited me to stay and have dinner with him, that is why I was there. 

Q. No indication that anybody had been using the hose on it re¬ 
cently? A. Not that I can recall. 

Q. It was not wet around there? A. No, it was not wet around 
there. 

Q. How was Smith dressed? A. He had on a suit, a brown suit, 

I remember asking him about the suit. 

Q. Did Smith have on gum boots or shoes or slippers? A. Leather 
shoes on the way up there. 

Q. At the garage I am asking about, at the time he called this 
officer. A. Just at the time he called the officer I can’t recall 
whether he had changed the shoes or not. 

Q. He had changed his clothes? A. Taken his coat off. 

49 Q. Did he use the hose on the stable then? A. No sir. 

Q. The stable was dry? A. Yes sir. 

Q. Do you know whether he had on slippers or changed his shoes 
at all? A. No, can’t just say whether he had on slippers or not. 

Q. You can’t say whether he had on gum boots or slippers? A. 
I know he did not have gum boots, now as to ordinary shoes or slip¬ 
pers will not say. 

Q. Did he have on the same shoes up stairs? A. I could not say 
if he taken off his shoes and put on slippers, he prepared the supper 
for us and he could have changed his shoes without my paying any 
attention at all to it. 

(j. You are positive about the place being dry? A. Yes I feel, 
that I am. 

Q. I don’t want any such expression as that, A. I will say that 
it was. 

Q. Have you had any conversation with Smith about this case 
since that time? A. Yes, we have talked about it, 

Q. Any conversation with Officer Creamer? A. No more than 
he asked me to be a witness and come down as to what he desired me 
to testify to, he made no suggestions. 

Q. Did you see Sergeant Bean when he came back in the 

50 alley with Private Creamer? A. No sir. 

Cj. Did you see him? A. No, I was gone before he came 

back. 

Q. Do you know whether there was any conversation held between 
Private Creamer and Smith and Sergeant Bean? A. No sir. 

Q. How long did you remain at this garage after the officers left? 
A. I should say just a few minutes, did not stay much longer, five 
or ten minutes, possibly not that long. 

Q. Did Sergeants Bean or Lutton talk with you? A. Not a word. 
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Lieutenant Duvall : 

Q. When Smith called to Private Creamer how far was he when 
he first called? A. I could not say how far, he was in the alley. 

Q. IIow far? A. I do not know because 1 was back in the dining 
room. 

Q. Did Smith call in a loud tone of voice or just an ordinary 
voice? A. Just an ordinary voice. 

Q. Loud enough for Creamer to hear him? A. Yes sir. 

Q. Couldn’t he also have heard him tell him what he wanted? 
A. Yes sir. 

Q. It was not necessary to be called upstairs? A. Not to 

51 ask him, no. 

Q. Was there any other police business that would neces¬ 
sitate his coming up? A. Only that concerning Smith going away. 

Q. Any reason why Mr. Smith could not have gone down and 
talked to Private Creamer at the time? A. None whatever. 

Q. The stable was in good condition wasn’t it? A. Yes sir. 

Q. Clean? A. Yes sir. 

Q. Have you a telephone in that place? A. Yes sir. 

Q. Is there any reason why you should not telephone to the sta¬ 
tion house? A. No sir, Smith was going to telephone but the officer 
came along. 

Mr. Yeatmax: 

Q. When you say the floor of the garage was dry, you mean it 
was dry when you went in? A. Yes sir. 

Q. You do not know what happened down there after that? A. 
Did not come down any more until I was ready to go out. 

Q. If anybody had come there and put the liose on that floor you 
would have noticed it? A. I might, but I don't remember it being 
wet. 

52 Q. Was it wet when you came? A. I do not believe it 
was; it was dry when 1 came in and if it was wet when I came 

out I did not notice it. 

Lieutenant Duvall : 

Q. Was there anybody else there? A. Yes sir a little boy. 

Q. Where was he? A. Just at that instant I can’t recall. 

Private E. I. Creamer, being sworn, testified as follows: 

About 7:25 passing this alley, through it, on the 28th of the 
month, this man Smith called me from the upstairs window and 
said come here a minute I want to speak to you and I went back 
to the door, and he said step up here, and I walked up the steps 
and he said he was going away for two or three days and Mr. Gale 
ordered him to notify the police to keep an eye on the. place, and 
I taken my hat off and took out my book and wrote down the 
number of the place, etc., and I had just put the book in my pocket, 
and there were several cigarettes lying there on the table and I 
picked up one and Smith said “go ahead help yourself,” and I said 
I would take one; he offered me matches, and I said I could not 
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smoke then blit would smoke later on; just as I turned around to 
put the cigarette in my hat the Sergeant came up the steps and 
beckoned to me and said “come here Creamer”, and I picked my hat 
up and walked downstairs and got outside of the garage and 

53 he said “well! what are you doing in there?” and I said I was 
in there on business and he said “what was your business?” 

and I said “well, I guess you are going to report me and I will 
reserve my statement until later on”, and he said “I am a Sergeant 
on duty and do you refuse to make a statement to me as to your busi- 

•j 

ness in there?” and I said yes sir, and he said “what do you want, 
to be suspended?” I said “Well! if I have done anything to be sus¬ 
pended for I guess I will have to take that too, then he never 
said another word, walked up the alley and when we got up near 
Florida Avenue and R he [mlled out his watch and we compared 
watches and his watch was just two minutes faster than mine, 
walked on to the box and called for the Acting Lieutenant, and he 
came up there and said “now we will walk a block this way”, and we 
walked down Connecticut Avenue to the box and waited at the 
box, and he called the Acting Lieutenant and when the Lieutenant 
came the Sergeant said to him that he had just caught me in this 
garage with my hat off and the stick out of my hand and smoking 
a cigarette, and he said that I had refused to make a statement to 
him and the Lieutenant said “do you refuse to state vour business 
in this place to the Sergeant?” and 1 said yes sir. and he said “Let 
me give you a little piece of advice, the easiest way is always the best 
way, the best thing you can do is to tell what your business was in 
this place”, and T said “Well! T will make a statement later on, I 
will reserve my statement”, and he said “Now, T suppose you are 
not going to make a statement, I am Acting Lieutenant of this 
Precinct and I demand you give me a statement of your 

54 business, what you were doing in there”, and I said “Well! 
sir, I will not give a statement to anybody”, so he said “go 

ahead and patrol your beat”, and I said “I will sir”, and started west 
on R Street and they came along behind me and when we got to 
21st and R Sergeant Lutton started down 21st Street, and I kept on 
out R towards Florida Avenue, thought they had gone down 21st 
Street and I went down Florida Avenue, across a vacant lot when 
the Sergeant ran up behind me blowing as if he was out of breath, 
and said “why didn’t you stop when T holloed at you?” and I said 
“I have never heard anybody hollo”, and he said “you did”, and I 
said “if you say T did T guess I did”, and he said “stay right here 
until the Acting Lieutenant comes”, and I said “I will sir”, and in 
the meantime I looked down the alley and saw Smith and some other 
man with a motorcycle talking in front of this garage, and I called 
to Smith and told him to come there, and the Sergeant said “don’t 
have any conversation with that man, I don’t want you to talk to 
him at all”, and by that time Smith had got there and he said “I 
don’t want you to say a word, shut up, don’t want you to say any¬ 
thing,” and T said “Smith you need not make any statement unless 
you want to, don’t say anything”, by that time the Lieutenant camQ 


4—2384a 


26 


CUNO H. RUDOLPH ET AL., ETC., VS. E. I. CREAMER. 


up and said “didn't I tell you to go and patrol your beat?” and 
I walked right on off and that was the last of him that I saw. 

Q. Did you smoke a cigarette in the garage? A. No sir. 

Q. About the floor of this garage was it wet when Smith 

55 called you there? A. A little boy about eight or nine years 
old had a hose sprinkling the floor when I entered. 

Q. When you were questioned by Sergeant Bean did you antici¬ 
pate charges? A. Sure. 

Q. You thought the trial board was the proper place to make an 
explanation? A. Yes sir, the reason I did not make any to him I 
had had occasion once before to make a statement to this same 
sergeant and he doubted my word and used my statement against 
me before this very board, and I suppose Inspector Cross remembers 
the case. 

Q. That was the only time you were ever brought before the 
Board for anything? A. Yes sir. 

Q. Never been insubordinate? A. Nothing that I know of. 

Q. When you went in the garage what did Smith tell you he 
wanted? A. Said he was going away to the country where his wife 
and child were for two or three davs and wished that I and the 
other officers on the beat would look out for it and T made a note of 
it. 

Q. When did you report that to the station? A. That night 
when I came off duty. 

Q. IIow long after this occurred? A. About four hours. 

Q. You thought you were going in there on police mat- 

56 ters? A. Sure I did not know what he wanted with me. 

Q. Have you looked at the place to see what was in there? 
A. Had walked into one other room where there used to be a stable. 

Chairman : 

Q. You say when Sergeant Bean came up to that stable he 
beckoned to you and you went out and he asked you what your 
business in this place was? A. Yes sir. 

Q. Was there anv reason why you should not have told him? 
A. No sir. 

Q. Why didn’t you? A. Simply because he used this other 
statement on this other occasion against me. 

Q. If you had been in this place on legitimate business as you 
stated wouldn't that have stood good for you? A. I suppose it 
would. 

Q. Is there any reason to doubt that the Sergeant would have 
been satisfied if you had told him what you say vou told at the 

%j %j %j 

station house later on? A. Could not say that. 

Q. You considered it legitimate police business? A. I did. 

Q. Did Sergeant Button who was Acting Lieutenant on this 
occasion and in charge of the precinct ask you as to why 

57 you were there? A. Asked me my business in there. 

Q. Did you tell him? A. No. 

Q. Was there any reason why you should not tell him? A. 
No sir. except what I have stated. 
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Q. Isn’t it expected the Captain of a Precinct should know what 
business a man is on when he goes to a place? A. It is. 

Q. If he asks questions why you were in there you are as a re¬ 
spectful officer to tell him why you were in there? A. If the 
Captain had asked me for a statement I would have given it. 

Q. Wasn’t Sergeant Lutton acting as Captain? A. Lieutenant. 
Q. He was commanding officer in the absence of the Captain? 
A. Yes sir. 

Q. Wasn’t the Captain absent? A. Yes sir. 

Q. He was in charge of that precinct? A. Yes, sir. 

Q. You declined to tell him you were in this stable on police 
business? A. Did not tell him police business, simply said busi¬ 
ness. 

Q. Did you tell the Acting Lieutenant you would not tell him 
but would tell him at the trial board? A. I told him when 

58 he came to the trial board I would tell it all. 

Q. Did you know at that time you were insubordinate? 

A. No. 

Q, Do you think you could have been relieved from duty? A. 
No doubt of it. 

Q. Have you ever been in the service? A. No sir. 

Q. Never had any military training? A. No sir. 

Q. Since you have been in the department you have been subordi¬ 
nate? A. I do not think I have been insubordinate. 

Q. Do you think you were insubordinate on this occasion? A. I 
did not think so at the time. 

Q. Do you think so now? A. I really don’t think so now ac¬ 
cording to the circumstances. 

Q. You think now that you have a perfect right to treat the 
Captain of a Precinct or the commanding officer of a Precinct with 
that indifference when he asks you about police business? A. 
After I had been threatened to be suspended. 

Q. Were you threatened? A. The Sergeant threatened to sus¬ 
pend me for not telling him. 

59 Q. Why didn’t you make a statement to the Agting 
Lieutenant? A. I was not in anv condition to make a state- 

ment. 

Q. Why didn’t you complain to the commanding officer as to this 
threat of suspension if any had been made, and why did you return 
to this stable? A. I had no idea of returning to this stable. 

Q. When you were going along R Street didn’t you hear Sergeant 
Bean call? A. No sir. 

Q. Were you walking very rapidly after you left the Lieutenant 
and Sergeant? A. An ordinary gait, the same gait as always. 

Q. Do you usually walk rapidly? A. Not so very rapid, a 
moderate gait. 

Q. So you did not hear the sergeant call? A. Never heard any¬ 
one call. 

Q. Is your hearing affected in any way? A. No. 

Q. When you went back toward this garage what was your ob- 
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ject in calling this man Smith out again? A. Saw him down there 
Inspector, and they wanted to have a talk with him. 

Q. What do you mean by they? A. The Sergeant and the 
Lieutenant. 

Q. Is there any reason why you should not have heard Sergeant 
Bean when he called you, and was behind you? A. Not if he 
had halloed. 

60 Q. You knew the sergeant was a very short distance away? 
A. I supposed he was. 

Q. Didn’t you just say you saw the Lieutenant and Sergeant to¬ 
gether? A. Him and the Sergeant went together down 21st Street, 
that was their testimony. 

Q. Why did you call Smith? A. The Sergeant was the first 
one that told him to keep quiet, to shut up. that he did not want 
him to have any talk with me at all. 

Q. Did the Sergeant say shut up to Smith or to you? A. Never 
said anything to me about shutting up. 

Q. Did you have any talk with Smith? A. The only thing T 
said was that he need not make any statement unless he wanted to. 

Q. Why did you tell Smith that if you knew that you were in this 
stable on legitimate police business, why would von want this man 
who called you in there on police business to say nothing to the 
officers? A. I thought they did not want him to say nothing, told 
him to shut up. thought he would commence talking and thev 
would grab Smith and lock him up if he commenced talking. 

Q. Why wouldn’t they grab you too? A. Did not see why 1 
had done anything. He had been ordered by the Sergeant and 
rather than see him get in any trouble T said that. 

61 Q. Still you advised him not to say anything? A. Told 
him to say nothing. 

Q. You refused to say anything? A. Yes sir, sure. 

Q. You said you did not intend to go to the stable when you left 
them? A. No. 

Q. You went in a direct course to it? A. No, not a direct course. 

Q. You knew that going across this lot was the most direct route? 
A. No. 

Q. Have you had any conversation with Smith since that time 7 
A. Yes sir, asked him to come down as a witness. 

Q. Talk the matter over with him? A. No. 

Q. You did not talk about the case? A. No sir. 

Q. Sure you did not? A. No sir. Smith was simply asked to 

come down as a witness. 

Q. Where was your hat when the Sergeant came in? A. On the 
machine and the baton in my hand, and the cigarette was never 
lighted. I had no idea of lighting it at all. 

Q. You say you did not tell the Acting — Lutton, who was also 
the commanding officer that you would make your state¬ 
ment to the trial board and not to him? A. Told him I 
would make it before the proper board. 


62 
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Captain Byrnes: 

Q. How long have yon been on the force? A. Six years. 

Q,. Do you feel that in refusing to make a statement to the 
Sergeant and Acting Lieutenant as to your business in that place 
that you were acting within your rights as a police officer? A. 
I considered T, was at the time threatened with suspension and I 
would say nothing to anvbodv. 

Q. You have had charges before? A. Yes sir. 

Q. Been before the board on other occasions? A. Yes sir, three 
times. 

Q. What were the charges on these occasions? A. The first 
time entering #12 engine house, the second time by Sergeani 
Bean with being in the Ilawarden Apartment House. 

Lieutenant Duvall : 

Q. Admitting that you were in there on legitimate police business 
how long would it take you to transact what business was trans¬ 
acted in there? A. Not more than three or four minutes. 

Q. Would it take that long? A. I suppose it would. 

Q. Whv? A. Could not sav whv it would, but I was not 

63 in there more than that time, just taken a paper and made 
a report of it, put it in my pocket and started over to the 

machine, and taken my hat when the Sergeant came in. 

Chairman : 

Q. You heard Sergeant Bean and Acting Lieutenant Lutton’s 
statement as to advising you concerning your rights is that correct? 
A. Part of it is. 

Q. Did Sergeant Lutton say to you that if you were there on police 
business that it was his business to know it? A. Said he was the 
commanding officer of the precinct and demanded of me to make a 
statement. 

Q. Then did he tell you that if you were not in there on police 
business that vou had a right to reserve vour statement? A. No 
sir, he never mentioned that. 

Mr. Yeatman: 

Q. You did not intentionally act any way disrespectful? A. Not 
intentionallv in the least. 

Q. Did I understand vou in vour first statement to sav that vou 
were writing out a statement while you were speaking there? A. 
Yes sir. 

64 Sergeant Bean recalled : 

Chairman : 

Q. When you came out with Private Creamer, out of this garage 
did you threaten him that night? A. I did not. 

Q. Did you threaten him with the trial board? A. I did not. 

Q. Did you threaten him with suspension? A. I did not. 
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Q. Is his statement correct? A. It is false, and I would like to 
say further that in the manner he has testified to here I never raised 
my voice once to him, was just as nice as I could be and his testi¬ 
mony of the tone used by the Acting Lieutenant towards him i*» 
false. 

Q. What do you mean by false? A. In regard to the tone of his 
voice, he said “if you were in there on police business as Acting 
Lieutenant of this Precinct I want to know it, to know what your 
business was", and he refused to tell him what it was. 

Q. Did he also tell him as to his rights if not in there on police 
duty? A. He did, he said “Creamer I am going to give you one 
more chance now, if you were in there on other than police busines- 
you don't have to tell me, if you were in there on police business 1 
want to know what it was, as Acting Lieutenant.” 

65 Sergeant Lutton recalled: 


Chairman : 

Q. On this occasion did you hear Sergeant Bean use any threaten¬ 
ing language towards Private Creamer? A. I did not. 

Q. Did you hear of any threatening language being used? A. I 
did not. 

. Q. Did Private Creamer complain to you that any threatening 
language had been used to him either as to trial board or being sus¬ 
pended? A. lie did not. 

Q. Is there any doubt as to your thoroughly explaining your posi¬ 
tion to Private Creamer on this occasion? A. No sir. 

Q. After doing that he positively refused to give you any informa¬ 
tion as to whv he was in that stable? A. He did. 

Q. Did you say to him “if you were in this place on other than 
police business vou need not tell it, don’t have to tell it?” A. T 
did. 

Q. He refused to give you any information? A. He did. 

Q. What was it he said to you about making a statement to the 
trial board? A. He said “I will not make anv statement now, will 
make my statement before the trial board.” 

66 Q. Was there anything said by either you or Sergeant 

Bean about the trial hoard? A. No sir. 

Q. Did you get close enough to this stable to observe the con¬ 
dition of this stable? A. I did but T did not notice. 

Q. Was the door open? A. Yes sir, T noticed the garage was 
clean and in good order but T could not see whether it was wet or 
not. 

Sergeant Bean recalled: 

This man Smith said I stated to him not to make apy statement 
and I want to deny I had any conversation whatever with this man. 

Q. Your conversation was directed to Private Creamer? A. To 
Creamer and nobody else. 
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Sergeant Lutton recalled: 

Q. Were you present when this conversation was held? A. Not 
at first, Smith was already there when I came up there. 

Q. Did you question Smith at all? A. 1 did. 

Q. A\ hat did you ask Smith? A. Asked what the officer was 
doing in this place, and he refused to make a statement and asked 
him why and he said you heard what the officer told me and that 
was all 1 could get out of it. 

Q. Did you hear the officer tell him anything? A. I 

67 heard Officer Creamer tell him not to make any statement 
that it would be a case for the trial board, told him that just 

as I came up. 

Mr. Yeatman: 

Q.You did not hear what Sergeant Bean said before that? A. 
No sir. 

Q. When Creamer told you that he would make a statement be¬ 
fore the trial board what did you say, you knew then or felt that 
he was going to be on charges? A. I had nothing to say. 

Q, You did not tell him there would be no such necessity? A. 
No, I made him no promise. 

Q. Did you then at that time feel that the reason why he did not 
make any statement was because he felt there would he charges 
against him? A. No, I could only guess at that. 

Q. From his remark that he was going to make a statement before 
the trial board? A. I could not say. 

Smith recalled: 

Q. Did you hear any conversation between Sergeant Bean and 
Creamer in the room after Creamer left the garage? A. No sir. 

Lieutenant Duvall: 

Q. Had there been any loud language could you have 

68 heard it? A. Yes sir, if there was any loud language used. 

Record of Private E. 1. Creamer. 

August 16th, 1905, Appointed Private Class One. 

August 16th, 1908, Promoted to Private Class 2. 

February 15th, 1909, Violation Sec. 235 and 236 of the Manual, 
Charges Dismissed. 

December 10th, 1909, Charged with Neglect of Duty. Guilty, be 
deprived of 2 days’ leave and warned against a repetition. 

June 17th. 1910, Charged with failing to report for trial. Guilty, 
be deprived of 2 days’ leave and warned against a repetition. 
August 16th, 1910, Promoted to Private Class 3. 

December 19th, 1910, Violation Sec. 235 & 236 of the Manual and 
Conduct Unbecoming an Officer. Guilty fined $10.00. 

December 28th, 1910, $5 of above penalty this day remitted. 
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In the case of Private E. I. Creamer, the Trial Board finds as fol¬ 
lows : 

Of the 1st, 2nd and 3rd Charges and Specifications: Not Guilty 
and the same are herebv dismissed. 

t/ 

Of the 4th Charge and Specification: Guilty, and the sentence 
of the Board is that this officer be removed from the Police 
69 Force. 

The Board is of the opinion that this officer was guilty 
of gross insubordination. 

The defendant officer and the complaining witness were notified 
of the foregoing verdict in writing on August 26th, 1911. 

FRANCIS E. CROSS, 

Inspector-Chairman. 
MICHAEL BYRNES, 

Captain. 

J. A. DUVALL, 

Lieutenant. 


70 Wilton J. Lambert, 

Attorney and Counsellor at Law, 

410 Fifth Street N. W., Washington, D. C. 

Rudolph II. Yeatman. 

August 28th, 1911. 

Acknowledged Aug. 28, 1911. Executive Ollice. 

To the Commissioners of the District of Columbia. 

Gentlemen: On behalf of private E. I. Creamer, of the Metro¬ 
politan Police Force, 1 desire to note an appeal from the finding of 
the Trial Board of the Metropolitan Police Department, dated August 
24th, 1911, finding the said private guilty of the charge and specifi¬ 
cation of failing to obey the orders of his superior officers, in viola¬ 
tion of Section 142—of the Manual, and sentencing the said officer 
to be removed from the force. 1 hereby respectfully request an oral 
hearing of this appeal, and that the said hearing be not set before 
the 12th of September, because of enforced absence from the city. 

Yen’ trulv vours, 

WILTON J. LAMBERT. 

Y. 

E. & R. 


Commissioners of the District of Columbia. 
Executive Department, 
Washington. 


Tuesday, September 12, 1911. 

Present: Commissioner Cuno H. Rudolph, President of the Board: 
and Commissioner William V. Judson, Major, Corps of Engineers, 
U. S. Army. 

Commissioner John A. Johnston was absent from the City. 
Immediately following a hearing given to Private H. C. Russell, 
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at 10 o’clock A. M., on liis appeal from the finding of the Police 
Trial Board, the Commissioners gave a hearing to Private E. I. 
Creamer, who appealed from the finding of the Police Trial Board. 
Attorneys Wilton J. Lambert and Rudolph II. Yeatman represented 
Mr. Creamer. (L. R. 257,955 C. O.; 56,176 P. D.) 

Mr. Rudolph II. Yeatman: This case involves the appeal of 
private Creamer from one finding;—there were six or seven specifi¬ 
cations growing out of one incident. He was charged with entering 
a garage and staying therein about four or five minutes, when the 
sergeant entered the garage and found him. The first specification 
charged him of going in there not in the immediate performance of 
his duty. The second specification charged him of not patrolling 
his beat; the third specification charged him with smoking a cigarette 
while on active duty; the fourth specification charged him 

72 with failing to respond to the sergeant when asked why he 
was in there. On the first, second and third specifications, he 

was found “Not Guilty”; on the fourth specification he was found 
“Guiltv” and sentenced to be dismissed from the force. 

That sentence can be easily disposed of for this reason: The copy 
of the finding stated that he was found guilty of failing +o obey the 
orders of his superior officers, in violation of Section 142 of the 
Manual. This man is a private on the force, and this section of the 
Manual relates exclusively to lieutenants. Upon examination, it 
will be found, that the Manual begins with the Major and Superin¬ 
tendent and enumerates a list of regulations that he shall follow; 
then they follow with regulations applying to the Assistant Super¬ 
intendent; and also to Captains; and to Lieutenants, says what they 
shall do, next. Section 142, referring to Lieutenants, is: 

“They must promptly obey the orders of their superior officers 
and set a good example in sobriety, discretion, skill, industry and 
neatness of attire and equipments; and shall carefully study and 
fully understand the rules and regulations of the department.” 

That is the regulation that they found this man guilty under, 
which is absolutely erroneous, of course. 

Commissioner Rudolph: Isn't that possibly a typograph- 

73 ical error? I do not think that would cut very much figure 
with it, as to the number of the section. 

Mr. Yeatman: Of course, I was not advised of that. Aside from 
that, however, the Board will find upon examination of the testimony, 
that this officer was going down the alley patrolling his beat; that 
Mr. Gale has a garage in that alley; that in that garage there are 
valuables amounting to about thirty thousand dollars—he keeps 
several high-priced machines. As private Creamer was going down 
the alley, the chauffeur called to him and asked him to come in; and 
told him that he was going away for several days; that Mr. Gale was 
away, and he wanted the officer to keep a lookout for the place, be¬ 
cause’he had valuables there. The chauffeur was on the second floor 
and called the officer upstairs; the officer was not there four minutes 
before the Sergeant came in and called him out. Of course, the of¬ 
ficer knew what was coming—that he would be reported. The 
sergeant asked him what he was doing there; the officer promptly 

5—2384a 
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replied that he was there on duty; he was asked, “What duty?" and 
he refused to answer, because the custom is with the officers through¬ 
out the District of Columbia to refuse to answer questions which 
might incriminate them, before they are brought before the Trial 
Board, which acts in a quasi judicial capacity. 

That is the gravamen of the charge which this man is confronted 
with. We respectfully submit that lie had a right to refuse at that 
time; that if he did not have a right, he did so in accordance with a 
prevailing belief among the police; and we further submit 

74 that the finding is absolutely erroneous. But, even if the 
officer is guilty, it seems to us that the sentence, in view of 

his record, is too severe. 

Commissioner Rudolph: Is Mr. Creamer here? 

Mr. Yeatman : Yes, sir, he is here. 

Private Creamer, by Commissioner Judson: 

Q. How long have you been in the service? A. Six years the 
16th of August past. 

Q. Where did you come from? A. Came from Montgomery, 
Maryland. 

Q. What part of Maryland? A. In the mountains, near the Po¬ 
tomac. 

Q. You refused to tell the Sergeant why you were in the garage? 
A. Yes, sir. 

Q. Why? A. I thought I had a perfect right to reserve my state¬ 
ment for the Board, knowing that he was going to report it. 

Mr. Lambert: I might suggest that that was held to be a proper 
thing in the Walsh case, by Mr. Justice Barnard. They were charged 
with playing crap over in the 7th Precinct, and they refused to make 
a statement to the superior oflicers, when they were anticipating 

charges. The law guarantees a man a trial- 

Commissioner Judson: It would be very bad if a man had 

75 a right to refuse to answer questions of his superior officers 
on the ground that he might incriminate himself. 

Mr. Lambert : That is what the civil law gives to a man. 

Mr. James F. Smith, Assistant Corporation Counsel, D. C.: That 
is a very mischievous idea. It is true that if a man is charged with 
something that amounts to a criminal offesae, something which 
could not possibly be in the line of his duty, he might refuse to 
answer questions before his trial, but when he said that he was in a 
certain place on police business and his superior officer asks him 
“What business.” and he says, “I will not tell you,” it seems to me 
it would be most mischievous, and I venture to say that Mr. Lambert 
can furnish no authority for such conduct. 

Mr. Yeatman: The Board will find from the testimony of the 
officer that the Sergeant threatened him. 

Mr. Smith : I did not see that in the record. 

Mr. Yeatman: That is what the officer testified. He further 
stated that he mistreated this officer. You will find that in the 
record. 

Mr. Smith: I did not see that. He asked him what he was doing 
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in there; and he said, “I won’t tell,” and more than that, he went to 
some colored men and instructed them, in the presence of the officer, 
not to make any statement to the officer. And he again refused to 
make any statement. 

Commissioner Rudolph: We will have to take steps to 

76 have that impression corrected. 

Mr. Lambert: I want to suggest, about the number of the 
section, that it is a very material feature of the case as to what section 
an officer is called up to the bar on the charge of having violated. A 
man is guaranteed his defense on that section and he knows he is 
to be tried for a violation of that section. I think that is extremely 
plain. 

Commissioner Judson : Tt is a rule in the Army that they could 
be found guilty under another section. 

Mr. Lambert: We are not trying this under Court Martial. 

Commissioner Judson: I doubt if this is not the same. The 
provision for this was like a military force. 

Mr. Smith : Specification one charges. 

“That the private aforesaid, when directed by his superior officer, 
Sergeant T. R. Bean, to inform him as to the nature of his business 
in the premises aforesaid did refuse to do so.” 

That does not refer to nnv section of the Manual at all. He was 
found guilty on that specification. 

Commissioner Judson: Does that give the finding of the Board? 

Mr. Smith: The first, second and third charges are: 

1. Failing to constantly patrol his beat, in violation of 

77 section 235 of the Manual governing the Metropolitan Police 
Force. 

2. Entering a building not in the immediate performance of his 
duty, in violation of section 236 of the Manual governing the Metro¬ 
politan Police Force. 

3. Smoking in uniform and while on active duty, in violation of 
paragraph 4 of section 49 of the Manual governing the Metropolitan 
Police Force. 

Charge four is, 

Failing to obey the orders of his superior officers in violation of 
section 142 of the Manual governing the Metropolitan Police Force. 

The specification does not require that charge; the charge is 
governed by the specification. The specification is 

“That the private aforesaid on the date and at or about the 
hour—” what T read before. He was found guilty on that specifi¬ 
cation ; of course, he could not be found guilty on that charge. 

Mr. Lambert : This young man has been found “Not Guilty” of 
everything except a refusal to make a statement. 

Commissioner Judson: What do the proceedings show was the 
reason he was in there? 

Mr. Lambert: Because he was called in there by Mr. Gale’s chauf¬ 
feur and a request made of him that inasmuch as the chauffeur was 
going to be away a couple of days, he wanted him to pay particular 
attention to the place. 

78 Commissioner Rudolph : Did the chauffeur testify to that 
effect before the Board? 
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Mr. Lambert: lie was not found guilty of that. 

Commissioner Rudolph: I see. 

Mr. Lambert: In other words, the verdict stands that this man 
was there on police duty, but when told he was to he brought on 
charges for being in there, and when he was asked to makeastatement, 
he refused to make a statement. It is undisputed that he under¬ 
stood at the time that if he would make the statement before the 
Trial Board, it would he sufficient. The sole question before you is 
whether or not a man has a right to keep his lips sealed before he has 
consulted counsel, which is guaranteed bv law. or whether he must 
answer questions of a superior officer. Tf he is required to do that, 
why then he is guaranteed the right to consult counsel until oppor¬ 
tunity is given to prepare his defense: and it is the first time that I 
ever heard that a man has to answer things before he is to he tried 
before the Trial Board. It is disastrous, because it might be misun¬ 
derstood. 

I differentiate from the ca^e that Major .Tudson puts. You cannot 
carry it to the extreme and say that if a Captain calls an officer up 
and says “Where were you at a certain time to-day.” that that officer 
has a right to say “I refuse to answer/’ T do not say that. But 
when he had notice that he is liable to he taken before the Trial 
Board- 

79 Commissioner .Tudsox : Do you think that an officer is 
justified in refusing to answer his superior officer in any case 

when he is asked a question about his conduct? 

Mr. Lambert: No. I do not think he is; only when something 
unusual is to be claimed about his conduct. 

Private Creamer, by Commissioner .Tudson: 

Q. Did you tell the chauffeur or the other witness to say nothing? 

Mr. Yeatmax: The testimony shows that the Sergeant told the 
chauffeur to say nothing. 

Q. Did you see the chauffeur any other time? A. (By Creamer:) 
Not that night. 

Q. Next day? A. Two or three days after. 

Q. What is his name? A. Charles Smith. 

Q. Is he a married man? A. Yes. 

Mr. Yeatmax: Tie is a colored man. 

Private Creamer, by Commissioner .Tudsox: 

Q. Who is the other party in this? A. I can’t tell you his name 
now. 

Q. A colored man? A. Yes. 

Commissioner Rudolph: All right, gentlemen, I do not 

80 know of any other questions. 

Mr. Smith : T suggest it was the duty of this man to report 
the reason for his being in the garage without any question. 

Commissioner .Tudsox: How about the correction of that para¬ 
graph? 

Mr. Smith: It could be amended. It is such a technical thing. 

Commissioner .Judson : Is it too late to amend it? 
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Mr. Lambert: You could amend it and return the case to the 
Trial Board for re-hearing. 

Commissioner Rudolph: AYe will take that question up in Board 
meeting, gentlemen. 

B. J. L. 

September 12, 1911. 

After full and careful consideration of the testimony in this case 
and of the oral arguments presented this date to the Board of Com¬ 
missioners in the case of Private E. I. Creamer, charged with failing 
to constantly patrol his beat, in violation of section 235 of the 
Manual governing the Metropolitan Police Force; entering a building 
not in the immediate performance of his duty, in violation of said 
Manual; smoking in uniform and while on active duty, in violation 
of said Manual; and failing to obey the orders of his superior 

81 officers in violation of said Manual, confirm the finding and 
sentence of the Police Trial Board; removal to take effect at 

midnight September 12, 1911. 

(Signed) CUNO H. RUDOLPH. 

AY. A r . JUDSON. 

Supreme Court of the District of Columbia. 

Thursday, October 2 6th, 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

* * * * * * * 

This cause came on to he heard upon the petition, the writ of 
certiorari issued and the return of respondents to said writ and was 
argued and submitted to the Court. 

Upon consideration whereof, it is ordered that the prayers of the 
petition herein he and they are hereby granted, and the finding of 
the Police Trial Board herein and all action in connection therewith 
by the said Commissioners is hereby quashed and annulled, and 
the said respondents are hereby ordered and directed to cancel and 
set aside all proceedings undertaken thereon. 

Further it is considered that the petitioner recover of the re¬ 
spondents his costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing, the respondents by their attorney Mr. 

82 James Francis Smith, in open court, note an appeal to the 
Court of Appeals. 

Assignment of Errors. 

Filed November 14, 1911. 

* * * * * * * 

1. The Court erred in quashing the proceedings, findings and 

sentence of the Police Trial Board. 

2. The Court erred in quashing the proceedings and order of the 

Commissioners of the District of Columbia. 
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3. The Court erred in holding that the Commissioners exceeded 
their jurisdiction in removing the petitioner from the Police Force. 

4. The Court erred in holding that the petitioner was removed 
from the Police Force without hearing on written charges, to which 
he was entitled by the Act of Congress approved June 8, 1906, en¬ 
titled “An Act to amend Section 1 of an Act entitled ‘An Act relating 
to the Metropolitan Police Force of the District of Columbia/ ” ap¬ 
proved Februarv 28, 1901. 

E. IT. THOMAS, 

J. F. SMTTH, 

For Comm’rs of D. C. 

83 Designation of Record for Appeal . 

Filed November 14, 1911. 

* ***** * 

The Clerk will please make a transcript of the following papers 
for the record on appeal herein. 

1. The petition. 

2. The writ issued thereon. 

3. Peturn No. l,"of the Commissioners of the District of Co¬ 
lumbia. 

4. 'Peturn No! 2, of the Commissioners of the District of Co- 

« 

lumbia. 

5. The judgment of the Court and notation of appeal. 

E. H. THOMAS. 

Attorney for the District of Columbia . 


84 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


T. John P. Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 
83, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53,938 At Law, wherein E. T. 
Creamer is Petitioner and Cuno H. Pudolph. et al. Commissioners, 
&c. are Defendants, as the same remains upon the files and of record 

in said Court, . 

In testimonv whereof, I hereunto subscribe my name and afhx 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of January, 1912. 


FSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk 
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